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This paper is an extension of the suggestion in the
2014 Article 36/Reaching Critical Will report, “A treaty
banning nuclear weapons,” p.13, that a ban treaty
could articulate the responsibility of States Parties to
ensure fulfillment of the rights of victims of nuclear
weapons - whether from use, accidental detonation,
or from weapons testing - and provide necessary as-
sistance in this regard.!

“Mindful of the unacceptable harm that victims of nuclear
weapons explosions and nuclear testing have experienced
and recognising that that the rights and needs of victims
have not yet been adequately addressed ...”

Austrian Pledge, Vienna Conference on the Humanitar-
ian Impact of Nuclear Weapons, 8-9 Dec 2014.?

Over the last two decades, the international legal framework has de-
veloped to respond to the rights of victims and survivors® of weapons
and violence. The rights in question are those human rights that we
should all enjoy. Victimisation though often serves to prevent the re-
alisation of those rights for certain people in different social contexts.
In legal treaties addressing specific weapons, this development has
included: specific obligations to provide assistance to victims toward
the fulfilment of their rights; obligations to provide support to other
countries in such efforts; responsibilities to report on the work being
undertaken; regular meetings where a community of practice shares
experience and works to strengthen collective action. All of these
functions can play an important role in alleviating suffering experi-
enced by people and communities affected by weapons.

There are no such international legal provisions in place to support
victims and survivors of nuclear weapon detonations. The experience
of nuclear weapon survivors has often been one of negative health
effects compounded by social and economic marginalisation. People
have received divergent levels of assistance depending on where
they live and there have been no regular meetings where the shared
perspectives and interests of nuclear weapons survivors could be ef-
fectively represented and addressed by governments.

The Austrian Pledge made at the 2014 Vienna Conference on the Hu-
manitarian Impact of Nuclear Weapons calls on states to ill the legal
gap’ regarding nuclear weapons. The most glaring gap is that these
weapons are not yet subject to explicit treaty prohibition alongside the
other weapons of mass destruction (chemical weapons and biologi-
cal weapons). The process of correcting this legal anomaly should
also be used to put in place legal obligations that ensure the rights of
nuclear weapons victims are fulfilled now and in the future.

The human experience

The use of nuclear weapons in Japan and the testing of nuclear
weapons at sites in (or near) Algeria, Australia, China, French Poly-
nesia, India, Kazakhstan, Kiribati, the Marshall Islands, North Korea,
Pakistan, Russia, Turkmenistan, Ukraine, the USA and Uzbekistan has
often had an ongoing impact on local populations. Whilst survivors
in Japan include people affected by the diverse mechanisms of injury
that nuclear weapons employ (including blast, heat and radiation)
the majority of survivors elsewhere have been affected by the residual
radiation produced during testing detonations.

Delegates at conferences of the Humanitarian Initiative on Nuclear
Weapons have presented substantial evidence of the needs that
victims and survivors of nuclear weapons face. Those directly af-
fected by the flash, blast wave and heat from nuclear weapons, if they
survive, may well have long term disabilities that could result from
blindness, burns and traumatic injury. Survivors of acute radiation
exposure may also have long-term medical conditions as a result.
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In addition to such immediate effects, radioactive contamination from
nuclear weapons can affect a wider population and for a prolonged
period after a detonation. Unlike the kinetic effects of weapons, the
radiation effects from nuclear weapons can result in additional harms
that present only after an extended period, and harm over multiple
generations (as a result of the exposure of a foetus to radiation or
radiation effects on gene information).* As a result, there are people
now that will suffer from the effects of nuclear weapons in the future
as a result of the detonation of nuclear weapons in the past. The im-
pact of radiation on cells, gene information and the immune systems
of survivors results in ongoing medical conditions and elevated risks
of cancers and other non-cancer diseases. Such harms have been
found to be significantly more prevalent amongst females exposed to
the effects of radiation and amongst people who are younger at the
time of exposure.® According to the accounts of survivors’ organisa-
tions this vulnerability means people live not only with illness but, “in
constant fear of the aftereffects and the possible consequences for
their children and grandchildren.”® Such psychological impacts are in
addition to possible traumatic stress and related feelings of survivor
guilt.”

The testimony of survivors to conferences on the humanitarian impact
of nuclear weapons indicates that immediate health impacts and
psychological challenges can also be compounded by social and
economic exclusion. Survivors of nuclear weapons have been con-
sidered “contaminated.”® As a result, “some survivors were refused
employment. Others couldn’t get married because of this bias. In
order to escape this terrible situation, some survivors hid the fact that
they were indeed survivors.”

It was also noted at the 2014 Vienna Conference on the Humanitar-
ian Impact of Nuclear Weapons that the pattern of human impact
from nuclear weapons testing was overlaid on other patterns relating
to racism and colonialism. Whilst some states have tested nuclear
weapons within their own borders, many nuclear weapons tests were
undertaken overseas - proximate to populations that were ethnically
different to the dominant ethnic group of the states undertaking the
test and who lacked the political capacity to prevent those tests from
being carried out. In some cases this resulted in indigenous popula-
tions being forced from their traditional lands.® The experience of
many affected communities has been further exacerbated by a lack
of openness or transparency about what those people have been
exposed to.!* The higher prevalence of harm amongst women and
those exposed at an early age, in the context of prevailing structures
of discrimination, may also have made it more difficult for some
survivor groups to have their voices heard or achieve assistance or
redress.

It should be noted that a wider pattern of nuclear weapon use could
result in mechanisms of harm that have not been experienced by
affected communities to date — for example as a result of the impact
of nuclear weapons on climate and agriculture. Such effects could
be so far reaching that a vast array of medical, social and economic
harms could be related causally to the use of nuclear weapons.*?
The challenges presented by such a scenario, however, should not
be used as an excuse or argument for not putting in place provisions
that can provide assistance to people already suffering from the
effects of nuclear weapons or that may suffer from such effects in the
future.

There is currently no international legal instrument that provides a
framework for victims and survivors of nuclear weapons to collec-
tively seek assistance towards the full realisation of their rights. At a
national level, some of the states that have tested nuclear weapons
or have substantial survivor populations have put in place mecha-
nisms for assistance or compensation. However, such programmes
are piecemeal and may employ divergent standards to assess who is
eligible for support. Such mechanisms may also focus on financial
compensation rather than the wider systems needed to ensure the
fulfilment of people’s rights.

Victim assistance:
An outline of the approach in humanitarian
disarmament

In the period since the adoption of the Treaty on The Non-Proliferation
of Nuclear Weapons (1968) and the Comprehensive Nuclear-Test-Ban
Treaty (1996), or the other treaties on weapons of mass destruc-

tion - the Biological and Toxin Weapons Convention (1972) and the
Chemical Weapons Convention (1993) - there have been significant
developments in understanding how the international legal regime
can respond to the humanitarian impact of weapons and violence.

In its article 5, the 2008 Convention on Cluster Munitions (CCM) con-
tains what is widely recognised as a ground-breaking set of provisions
for ‘victim assistance’. These obligations built upon nearly a decade’s
practical experience under the 1997 antipersonnel Mine Ban Treaty
as well as upon subsequent legal developments such as the 2007
Convention on the Rights of Persons with Disabilities. The obliga-
tions of the CCM were also echoed, in a non-legally-binding form, in
the 2008 Plan of Action on Victim Assistance under Protocol V on
Explosive Remnants of War to the Convention on Certain Conventional
Weapons.*

The broad approach taken by these instruments consists of:

x Legal obligations to provide necessary assistance;
x International cooperation and assistance;
x Reporting, meetings and a community of practice.

In the sections below we briefly consider each of these in turn, based
primarily on a summary of the provisions in the CCM. In conjunction
with that summary we make some initial comments on issues that
might benefit from further consideration in discussions regarding a
legal response to the rights of victims and survivors of nuclear weap-
ons. The CCM is used as a particular focus here because it contains
the most substantial articulation of victim assistance provisions in a
weapons treaty.

The legal obligations to provide assistance

The primary legal obligations of the CCM provide a set of obligations
that states have towards victims in areas under their jurisdiction and
control — obligations to understand the situation of affected popula-
tions and to respond to it in an inclusive and non-discriminatory
manner. These obligations derive from the general responsibility of
states to support their citizens in the full realisation of their human
rights. They do not result from that state being the cause of the harm
being experienced and they do not provide a direct framework for
compensation or wider reparations. Victim assistance obligations



modelled on those found in the CCM should not (and must not) preju-
dice efforts towards compensation or reparations based on wider
human rights law - and victim assistance obligations may well serve
to complement such efforts. However, it is important to recognise
distinctions in these approaches and we return to this issue below in
a section titled “developing a response on nuclear weapons.”

The Preamble of the CCM expresses the determination of States Par-
ties “to ensure the full realisation of the rights of all cluster munition
victims.” It recognises the need to coordinate efforts “in various fora
to address the rights and needs of victims of various types of weap-
ons” and expresses resolve, “to avoid discrimination among victims
of various types of weapons.” As such these provisions express an
intent to see equality in the legal provisions provided to the victims of
different types of weapons, which in turn supports a legal response
to the victims of nuclear weapons.

In article 2, the CCM contains a broad definition of “cluster munition
victims” as meaning “all persons who have been killed or suffered
physical or psychological injury, economic loss, social marginalisa-
tion or substantial impairment of the realisation of their rights caused
by the use of cluster munitions. They include those persons directly
impacted by cluster munitions as well as their affected families and
communities.” Some significant points of this definition are that it
includes the dead as well as the living; it relates to a broad range of
harms, from the physical to the social; and it includes affected fami-
lies and communities not just directly affected individuals. The defini-
tion is linked to the use of cluster munitions, but it is understood that
this would include both use in conflict and use in testing. This could,
however, be made explicit in relation to nuclear weapons. The fact
that this broad definition encompasses affected families provides a
precedent for capturing the potential inter-generational harms that
can result from nuclear weapons.

In article 5 (1) of the CCM, States Parties agree to provide victims
in areas under their jurisdiction or control with “age- and gender-sen-
sitive assistance, including medical care, rehabilitation and psycho-
logical support, as well as [to] provide for their social and economic
inclusion.” They also agree to “make every effort to collect reliable
relevant data with respect to cluster munition victims.”

In article 5 (2) the primary obligation to provide assistance (above) is
given some further delineation, whereby States Parties agree to:

a. Assess the needs of cluster munition victims;

b. Develop, implement and enforce any necessary national laws and
policies;

c. Develop a national plan and budget, including timeframes to carry
out these activities, with a view to incorporating them within the
existing national disability, development and human rights frame-
works and mechanisms, while respecting the specific role and
contribution of relevant actors;

d. Take steps to mobilise national and international resources;

e. Not discriminate against or among cluster munition victims, or
between cluster munition victims and those who have suffered
injuries or disabilities from other causes; differences in treatment
should be based only on medical, rehabilitative, psychological or
socio-economic needs;

f. Closely consult with and actively involve cluster munition victims
and their representative organisations;

g. Designate a focal point within the government for coordination of
matters relating to the implementation of this Article; and

h. Strive to incorporate relevant guidelines and good practices includ-
ing in the areas of medical care, rehabilitation and psychological
support, as well as social and economic inclusion.

These obligations provide numerous points of significance. As noted
above, the responsibilities bear upon each state towards victims “in
areas under its jurisdiction or control”. Thus, for example, States Par-
ties have responsibilities towards victims that have been affected in
other countries but that now reside on their territory. However, it can
be expected that such responsibilities will bear most heavily on coun-
tries where the weapons in question have been used. The fact that
the responsibilities bear primarily on affected states (rather than
on the users of the weapons) was a significant point of concern during
the negotiations of the CCM, with some states fearing that these obli-
gations would be a burden that they could not meet. However, it has
become accepted that these obligations flow from the responsibilities
of statehood towards their populations. The provisions for cooperation
and assistance, and ongoing meetings under the treaty frameworks,
provide a mechanism by which the differential positions of affected
states can be understood and hopefully alleviated. Furthermore,
accepting these provisions does not prejudice efforts to compel
those that used the weapons take responsibility for the harms that
have been caused.

The CCM obligations recognise that assistance should be “age- and
gender-senstitive”, which is a recognition that girls and boys, women
and men may experience victimisation differently and may have differ-
ent needs. The types of assistance to be provided are broad ranging
- including medical, psychological and social. This broad range
would appear to be appropriate for the types of harm associated with
nuclear weapons and that we outlined earlier in this paper. However,
it should be noted that, as in all areas of health or social service pro-
vision, limitations of national resources and wider health and social
demands must necessarily place some limits on the actual assistance
that can be provided. This is also reinforced by the recognition in
these obligations that assistance should not be preferential based on
cause.

The obligation to collect “reliable relevant data with respect to cluster
munition victims” requires States Parties to make an active effort to
understand the problem that they are presented with. It should also
be noted that, given that the definition includes people killed as well
as people that survived, this obligation requires states to seek to
record all casualties from any use of the weapons. Such a respon-
sibility could be extremely significant for the processes of memorialis-
ing and respecting those people that have already been killed by
nuclear weapons, whether from use in conflict or from testing. Given
the massive level of harm that would result from any use of nuclear
weapons in conflict and the likely destruction of records and data,
the process of documenting harm would likely be extremely challeng-
ing, but also vital to any subsequent long-term processes of social
recovery and healing.

Amongst other things, these obligations work to ensure the inclusion
of affected populations in the process of developing a response to
their needs, they encourage adoption of standards of good practice
and they require clarity of planning and coordination which should

in turn produce accountability from states towards affected popula-
tions.



The CCM also contains, in its article 4, obligations to make-safe
cluster munition contaminated areas and to provide risk education to
relevant populations. Whilst not framed in the CCM as victim assis-
tance provisions, these obligations for public safety and decontami-
nation arguably flow from the same underpinning responsibility of the
state to people under its jurisdication or control. Thus in the context
of nuclear weapons, positive obligations to assist victims would need
to go alongside positive obligations to decontaminate areas affected
by the detonation of nuclear weapons in order to prevent further harm
and rehabilitate local communities. In some areas such programmes
are already underway. At the Vienna Conference on the Humanitarian
Impact of Nuclear Weapons, Kazakhstan reported that it was working
with partners to “rehabilitat[e} and reconstruct” affected areas.”® At
the Oslo Meeting on the Humanitarian Impact of Nuclear Weapons,
Algeria noted that financial and technical assistance are “particularly
needed for countries that are facing decontamination challenges

and damages as a result of nuclear tests that took place [in] their
respective territories.”*® It is important to note that adopting such
obligations is not to suggest that an adequate humanitarian response
can be provided to the detonation of nuclear weapons. It simply
recognises that the results of that detonation must at some point be
addressed.

International cooperation and assistance

Under the CCM, the obligations on states to provide assistance to vic-
tims in territory under their jurisdiction or control are augmented by a
wider obligation on the international community to assist them in that
task. Article 6 (7) requires that “each State Party in a position to do
so shall provide assistance for the implementation of the obliga-
tions ... to adequately provide age- and gender-sensitive assistance,
including medical care, rehabilitation and psychological support, as
well as provide for social and economic inclusion of cluster munition
victims. Such assistance may be provided, inter alia, through the
United Nations system, international, regional or national organisa-
tions or institutions, the International Committee of the Red Cross,
national Red Cross and Red Crescent Societies and their International
Federation, non-governmental organisations or on a bilateral basis.”
Thus the treaty provides a framework by which international assis-
tance can be provided to support affected populations. In addition,
under article 6 (11), affected States Parties have the right to request
technical assistance fulfil obligations towards planning, coordination
and implementation of victim assistance and other requirements.

Provisions such as these serve to make the primary, national-level
obligation to provide assistance an international concern.

Reporting, meetings and a community of practice

Legal obligations alone do not mobilise action. But legal instruments
such as the CCM can also provide regular meetings between States
Parties and other stakeholders, to report on the situations that they
face, the work that is being undertaken and the prognosis for the fu-
ture. If organised in an inclusive way, that recognises the strength of
a working partnership between States, international organisations
and civil society, such meetings also provide a venue for survivor
organisations and other practitioners to report on their experience in
different contexts.

Such meetings allow all stakeholders to review States Parties formal
reports on progress. Under article 7 of the CCM for example, States
Parties are required to report annually to the Secretary-General of the

United Nations on the “status and progress” of their implementation
of obligations to provide assistance and to collect relevant data with
respect to victims. In addition to such formal reporting, however,
meetings can provide space for civil society to report on its efforts to
assess or monitor implementation.

Meetings of States Parties can also agree shared action plans by
which states agree plans for implementation that are more detailed
than the legal provisions that they are operating under. Whilst the
antipersonnel Mine Ban Treaty contained only limited provisions
regarding victim assistance'” it developed a set of more detailed po-
litical commitments through the action plans adopted at subsequent
Review Conferences.'® This is very significant because it provides a
reminder that not all elements need necessarily be detailed in the
legal instrument for that instrument to provide an effective framework
for action.

Developing a response on nuclear weapons

The sections above have provided an overview of victim assistance
as approached under the CCM and have commented on some
points that may be particularly relevant to the organisation of a legal
response to the needs of nuclear weapon victims and survivors.
These provisions provide an important precedent, but it is not being
argued here that they should simply be adopted wholesale into an
instrument on nuclear weapons. Developing an effective response
will need to be an inclusive process in which victims and survivors
of nuclear weapons, along with other stakeholders, work to frame
legal responsibilities that can respond effectively to their diverse
experiences.

There are likely to be specific aspects of the experience of nuclear
weapon victims that need detailed examination — both to ensure that
the provisions adopted are sufficient and to alleviate concerns from
some states that such provisions might go too far or be excessively
burdensome. The inter-generational impact of nuclear weapons and
the difficulties of establishing direct causality between exposure

to the effects of nuclear weapons (which may be persistent in the
environment) and specific medical conditions would likely require
particular consideration. Such issues have been contentious in argu-
ments around compensation,'® but might be approached differently
in the case of a general obligation to provide assistance.

Furthermore, there may be areas where the particular historical ex-
perience of victims and survivors is considered to demand additional
provisions. As we have noted already, the approach taken to victim
assistance in the CCM and under other weapons treaties has been
focused on facilitating assistance, not on ensuring justice. It would,
however, be possible for a legal instrument on nuclear weapons to
approach some of those questions differently, perhaps creating an
explicit general obligation to provide truth and transparency regard-
ing any past use of nuclear weapons (and by recognising prohibi-
tions on the use or testing of nuclear weapons as a commitment to
non-recurrence). Similarly such an instrument might need to consider
the alienation of people from their traditional lands as a form of
victimisation beyond that experienced by survivors of other weapons.

Ultimately, the negotiation of such an instrument would be an op-

portunity for other possible approaches to justice and restitution to
be put on the table. States negotiating and agreeing such an instru-



ment would be free to agree any provisions they chose in these areas.
Yet there may be tensions in framing provisions towards ‘assistance’
alongside provisions towards ‘justice’. These different approaches
are arguably responding to different imperatives (experience of harm
vs. violation of rights), and may thus be addressed to different parties
(the state with jurisdiction or control vs. the state responsible for

the violation). These approaches may also be held to require different
thresholds of impact and different degrees of proof for provision to
become applicable. Decisions on the approach taken would likely

be shaped by the political dynamics of the process in question, with
recognition that treaties cannot usually compel action by states that
are not States Parties to that treaty. Very importantly, disarmament
treaty provisions on victim assistance must never bar access to other
means of redress and reparation, including civil law and criminal law
procedures, inter-state reparations, and possibly inter-state settle-
ments for individual claims.?°

In the final section below we briefly comment on some of the political
issues that a response to the rights of victims of nuclear weapon
might present.

Political implications

The development of specific legal provisions to respond to the rights
and needs of victims and survivors has distinct political implications.
Article 36 considers that such legal provisions should be developed
as part of a process of negotiating a legal treaty that prohibits nuclear
weapons. In such a process, the development of these specific provi-
sions would be a direct response to the appeals that have already
been made by survivors including in the context of the 2013 and
2014 conferences on the humanitarian impact of nuclear weapons.
The paragraphs below draw out some initial points for consideration

in such a process.

Does victim assistance suggest states can respond effec-
tively to the humanitarian impact of nuclear weapons?

In conferences of the Humanitarian Initiative on Nuclear Weapons

it has been widely recognised that no country or organisation has
the capacity to mount a sufficient response to the impact of a

single nuclear weapon detonation, let alone a wider pattern of use.
Whilst the immediate and medium-term response capacity might be
inadequate, that does not negate the responsibility that states have
to support persons under their jurisdiction or control, either imme-
diately or in the long term. Articulating the legal rights of survivors
or the obligations for states to assist victims does not imply that the
humanitarian impact can be adequately addressed and the severity
of that impact cannot be argued as a reason for not accepting the
legal responsibilities to address the implications of that impact. The
unacceptable consequences of nuclear weapons are an argument for
their prohibition, not for denying the rights of victims.

Agreeing an instrument without the nuclear-armed states
Article 36 argues that states should develop and agree a treaty
prohibition on nuclear weapons even if nuclear-armed states do not
participate in that process of negotiations or adopt the treaty at the
onset.?! Obligations to assist the victims of nuclear weapons, and to
provide international cooperation to facilitate that assistance, would
be an additional concrete impact for such a treaty even if nuclear
armed states chose initially to stand outside. However, in framing

such a process Article 36 has also argued that states should be wary
of delineating very detailed provisions in areas such as stockpile
destruction where the burden of implementation will fall upon nuclear
armed states. A particular concern is that any such provisions might
be used by such states as a reason for not joining the treaty. Similar
concerns may arise from the detailed delineation of victim assistance
provisions. Whilst a nuclear-armed state might look callous arguing
that it could not join a treaty banning nuclear weapons because the
provisions of that treaty for assisting victims are too strong or too
burdensome, such a position is not inconceivable. However, there
are various mechanisms by which a strong set of victim assistance
provisions could be agreed without them providing a rationale for
staying outside the agreement.

Changing political dynamics

As indicated above, provisions to assist the victims of nuclear weap-
ons and to ensure the rights of survivors would be a further concrete
impact of a treaty banning nuclear weapons even if the nuclear-
armed states were not yet participating. Furthermore, the process

of developing those provisions would provide a additional focus for
work by the community of nuclear weapon survivors on top of their
efforts to ensure that the victimisation they have experienced is never
inflicted upon others in the future.

The clear humanitarian value of such provisions would also strength-
en the argument for countries to engage in the process of legal de-
velopment. Furthermore, having supported the articulation of victim
assistance obligations regarding one category of weapon, it is mor-
ally inconsistent to assert that victims of other weapons should be
denied any articulation of their legal rights. During the development
of the CCM a number of states called for strong victim assistance
provisions, including (at a minimum) Afghanistan, Albania, Angola,
Australia, Argentina, Austria, Belgium, Benin, Burundi, Cambodia,
Canada, Chile, Democratic Republic of Congo, Costa Rica, Croatia,
Ecuador, Finland, Guatemala, Guinea, Guinea-Bissau, Holy-See, Ire-
land, Italy, Kenya, Lao PDR, Lebanon, Lesotho, Liberia, Madagascar,
Mexico, Montenegro, Mozambique, New Zealand, Nicaragua, Norway,
Panama, Peru, Philippines, Sierra Leone, South Africa, South Korea,
Spain, Sweden, Switzerland, Thailand, Togo, Uganda, United King-
dom, Uruguay, and Zambia.??> Other states will have spoken strongly
in support of these provisions during CCM Meetings of States Parties
and in other forums, whilst some states have also shown leadership
as coordinators of multilateral work on victim assistance. Given the
commitment of the CCM to be non-discriminatory, these countries
should be strong supporters of a legal response that gives nuclear
weapon victims a legal recognition equal to that afforded to cluster
munition victims.

Conclusion and recommendations

A legal articulation of the obligations on states to provide assistance
to victims should be seen as a key step in the fulfillment of victims’
rights rather than a conclusion to that process. Experience from
other weapon-related treaties has shown that even under such legal
frameworks the levels of assistance available to survivors may be
inadequate to the needs. In some countries, wider challenges of
social and economic capacity significantly limit the provisions that
can be provided even if international cooperation and assistance is
available. Furthermore, some states with significant survivor popula-



tions may not choose to join a legal instrument initially. However, it
would significantly strengthen the position of victims and survivors

of nuclear weapons to have international legal recognition of their
experience. An ongoing framework of meetings would provide a fo-
rum within which to articulate that experience and maintain pressure
to ensure that the international response is adequate. Given the
horrors and injustice experienced by many such populations, denying
that legal expression in a treaty banning nuclear weapons would
seem unacceptble.

States can take action towards such a legal response by associating
themselves with the Austrian Pledge,?® which recognises that that the
rights and needs of victims have not yet been adequately addressed
and commits states to working to “close the legal gap” regarding
nuclear weapons. States, international organisations and NGOs, in
conjunction with survivors and their representative groups need to
begin a more detailed conversation on how the rights of victims and
survivors can be fulfilled.
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